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property, procured through the fraud of the defendant vendor, brings an 
action for the value of that personal property but fails to allege or prove 
a previous disaffirmance of the contract. Held, that the mere bringing of an 
action is not a sufficient notice to the vendor of the rescission, but there must 
be some previous act showing disaffirmance. Sonnesyn v. Akin et al. (1905), 
— N. D. — , 104 N. W. Rep. 1026. 

The rule has been laid down that a contract for the conveyance of real 
estate, voidable for fraud, cannot be rescinded without the performance of 
some act which will give the vendor notice of the rescission and put him 
on his guard. Walters v. Miller, 10 la. 427; Melton v. Smith, 65 Mo. 315; 
Mullin v. Bloomer, 11 la. 360; Grymes v. Sanders, 93 U. S. 55, 23 L. Ed. 798. 
And it has also been stated that in an action to recover payments made under 
a fraudulent contract for the sale of personal property it is necessary to show 
a previous rescission. Swazey v. Choate Mfg. Co., 48 N. H. 200; Herman v. 
Gray, 79 Wis. 182, 48 N. W. Rep. 113; Ludington v. Patton, in Wis. 208, 86 
N. W. Rep. 571. However, many courts have held that a vendor may sue in 
replevin or trover without previous notice, tender or demand. Thurston v. 
Blanchard (Mass.) 22 Pick. 18, 33 Am. Dec. 700; Farwell v. Hanchett, 120 
111- 573, 11 N. E. Rep. 875; Parish v. Thurston, 87 Ind. 437; State v. Davis, 
(N. J.) 20 Atl. 1080. In such cases the acceptance of the property is treated 
as a tortious taking. Doane v. Lockwood, 115 111. 490, 4 N. E. Rep. 500; 
Carl v. McGonnigal, 58 Mich. 567, 25 N. W. Rep. 516. When the vendee 
has received something of value, he must usually offer to return it. Thomp- 
son v. Peck, 115 Ind. 512; Corse v. Minn. Drain Co. (Minn.) 102 N. W. Rep. 
728; Weeks v. Robie, 42 N. H. 316; but see Farwell Co. v. Hilton, 84 Fed. 
Rep. 293 ; Sisson v. Hill, 18 R. I. 212, 21 L. R. A. 207. When nothing is 
necessary to be done to place the vendor in statuo quo, bringing suit has been 
held to be sufficient notice of rescission. Thurston v. Blanchard, supra; 
Thompson v. Peck, supra; Skilman Mfg. Co. v. Davis, 53 N. J. L. 144; 
Laboyteaux v. Swigart, 103 Ind. 596; Thompson v. Fuller, 16 N. Y. Supp. 
486. In the principal case, the court recognizes these decisions as to sales 
of personal property, but refuses to follow them when the transfer occurs 
in connection with a contract for the sale of real property. Fisk, District 
Judge, in his dissenting opinion, points out that in both cases the plaintiff 
is defrauded out of personal property, and that it can make no difference on 
principle how such fraud was perpetrated, so long as defendants are in the 
position of fraudulent vendees of plaintiff's property. 

Corporations — Foreign Corporations — Doing Business in the State — 
State Control — Taxation of Intra-State Business. — The state seeks to 
tax the defendant under a statute imposing a tax upon "every meat-packing 
house doing business in this state." Defendant, a New Jersey corporation, 
is in the meat-packing business in Kansas, but the only business it does in 
North Carolina is the selling of its products already stored there, on orders 
received after these products have been thus stored. Held, that the defend- 
ant is liable to the tax. Armour Packing Company v. Lacy (1906), 26 Sup. 
Ct. Rep. 232. 

Four justices dissented : Mr. Justice Brown and Mr. Justice Peckham 
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on the sole ground that, while the defendant is within the letter of the act, 
it is not within its intendment. The opinion proceeds upon lines somewhat 
similar to the decision in Standard Oil Co. v. Commonwealth (1905), — Va. 
— , 52 S. E. Rep. 390. There the statute imposed a fee upon all corporations 
"authorized by their charters" to act as public-service companies, on their 
obtaining a certificate of authority "to do business within the state." The 
defendant was such a corporation, but intended to exercise in Virginia no 
powers but those of an ordinary business company, and was in fact pro- 
hibited, by the state constitution, from exercising its public-service franchises 
there; yet it was held liable for the fee. The test laid down by the court in 
that case may well be applied to the facts of the principal case: that "no 
matter which of the numerous businesses authorized by its charter it may 
be carrying on in Virginia, if it is authorized by its charter to carry on the 
business of a public-service corporation" (or to carry on the business of 
meat-packing, as in the principal case), it is liable for the tax or fee. See 
also Hartford Fire Insurance Co. v. State (1905), — Ark. — , 89 S. W. Rep. 
42, discussed in 4 Mich. Law Rev. 307, where the defendant, a Connecticut 
corporation, was held to be within the operation of the Arkansas statute 
imposing a penalty upon all corporations "conducting business in this state" 
that enter into any trust to regulate prices, although the only trust of which 
the defendant was a member operated only without the state, and did not 
attempt to regulate or affect rates within its boundaries. As to the power 
of a state to impose conditions or restrictions on foreign corporations doing 
business within its limits, see Pollock v. German Fire Insurance Co., 132 
Mich. 225, 93 N. W. 436; and to make the grant or privilege dependent on the 
payment of a certain tax, see Horn Silver Mining Co. v. State of New York, 
143 U. S. 305, 36 L. Ed. 164; State v. Hammond Packing Co., no La. 179, 
34 So. 368. A corporation is within such a statute if it has an office and does 
any part of its ordinary business within the state. Clark and Marshall, 
Corporations, § 846. See also Diamond Glue Co. v. U. S. Glue Co., 187 U. S. 
611, 47 L. Ed. 328: Mutual Life Insurance Co. v. Spratley, 172 U. S. 602, 611, 
43 L. Ed. 569. 

Corporations — Illegal Payment of Dividends — Statutory Liability or 
Directors — Discretion of Directors. — Suit by a stockholder against his com 
pany and M, a former director thereof, under a statute making the directors 
liable "to the corporation and to its creditors, in the event of its dissolution 
or insolvency" for all dividends paid out of capital. To the bill, which 
charges that M was a member of a former board of directors which had 
illegally paid dividends out of capital, the corporation pleaded that the 
present directors and stockholders, acting in good faith, and for the benefit 
of the company, had refused to bring suit. Held, that as the New Jersey 
courts have held (Appleton v. Am. Malting Co., 65 N. J. Eq. 375, 54 Atl. 
454), that the statutory liability to the corporation is absolute, the directors 
have no discretion as to whether or not they shall sue. Siegman v. Electric 
Vehicle Co. et al. (1905), C. C. D. N. J. 140 Fed. Rep. 117. 

In the absence of statutory provision to the contrary, the directors will 
not be held liable because it turns out that a dividend declared by ihem has 



